allowed Gilbert to go home for the remainder of'his shift.  Substantial
evidence supports the judge's findings -- and indeed it is indisputable
on this record -- that Gilbert was not discharged or otherwise subjected
to adverse action on August 6 or 7 because of his August 6 work refusal.
Therefore, even assuming a protected work refusal on August 6, it did
not result in an illegal adverse action against Gilbert.

The disposition of this case turns on the events of the morning of
August 7. The record leaves no doubt that Gilbert refused to work as
miner operator and left the mine premises several hours before his shift
was scheduled to begin.  The judge found that when Gilbert confronted
mine management on the morning of August 7, the precise conditions that
he had observed on the previous day had changed significantly.  The
judge also found because Gilbert had not received any assignment to a
specific area of the mine, "he could not at this time have entertained a
reasonable or good faith belief that he would have been required to work
in a hazardous condition."  8 FMSHRC at 1091.  The judge further found
that Gilbert's decision most likely was motivated by his desire to be
transferred to the day shift or to another mine, and that he was not
discharged but "voluntarily gave up his job on August 7, 1985, at a time
when he was not faced with any specific hazard."  8 FMSHRC at 1092.
Substantial evidence supports these determinations.

By the morning of August 7, as the judge pointed out, conditions
in the mine had changed from the previous day.  The No, 3 entry had been
closed off and the last cut in the No. A kickback apparently had been
completed on an earlier shift.  Therefore, it appears that Gilbert would
not be returning to the areas he had examined a day earlier.  In any
event, Gilbert's refusal occurred some five hours before he was
scheduled to return to work on the evening shift of August 7.  We agree
with the judge's substantially supported finding that Gilbert could not
reasonably have known at that time the specific areas of the mine in
which he would be working later.  Moreover, and importantly, given the
dynamics of mining operations, Gilbert could not have known the actual
mining conditions that would be present five hours later -- especially
in view of the operator's efforts to address the roof problems.  In
Dunmire & Estle, supra, the Commission held that a failure to examine
personally an allegedly hazardous work area did not necessarily indicate
bad faith or lack of reasonable belief.  4 FMSHRC at 137. Unlike the
situation in the present case, however, the safety hazards in Dunmire &
Estle were located in an existing work area to which the complainants
already had been assigned and were about to enter to begin their
assigned work and which had been recently examined first-hand by other
miners. 4 FMSHRC at 128-29, 137-38.  In short, substantial evidence
supports the judge's conclusion that Gilbert refused work unreasonably
and prematurely on the morning of August 7 and that his work refusal at
that time accordingly lacked the required basis of a good faith,
reasonable belief in a hazard exposing him to a danger.

In reaching this conclusion, we also are persuaded by the fact
that Sandy Fork's supervisors and managers did not react to Gilbert
precipitately or manifest retaliatory intent.  As noted, on August 6
management's reaction was supportive and aimed at correcting the roof
conditions concerning Gilbert.  On the morning of August 7, both Mine
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